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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 
Office  of  Education 
[45CFR  Part  115] 

SCHOOL  ASSISTANCE  IN  FEDERALLY 
AFFECTED  AREAS 

Treatment  of  Payments  Under  State 
Equalization  Programs 

Pursuant  to  the  authority  contained 
In  section  5(d)  of  Pub.  L.  81-874  (20 
U.S.C.  240(d) ) ,  the  Commissioner  of  Ed¬ 
ucation,  with  the  approval  of  the  Secre¬ 
tary  of  Health,  Education,  and  Welfare, 
proposes  to  amend  Title  45,  Part  115  of 
the  Code  of  Federal  Regulations  by  add¬ 
ing  a  new  subpart  G  to  read  as  set  forth 
below. 

1.  Program  purpose.  The  purpose  of 
sections  1  through  5  of  Pub.  L.  81-874  is 
to  provide  assistance  for  local  educa¬ 
tional  agencies  in  areas  affected  by  Fed¬ 
eral  activities.  Section  5(d)  provides  for 
adjustment  in  entitlements,  of  local  edu¬ 
cational  agencies  under  sections  2,  3,  and 
4  of  such  Act,  when  among  other  things, 
payments  under  Title  I  of  such  Act  are 
taken  into  consideration  in  determina¬ 
tion  of  eligibility  for,  or  the  amount  of, 
State  aid. 

2.  Effect  of  Pub.  L.  93-380.  Sections 
304(c)  (effective  for  fiscal  year  1975) 
and  305(a)  (2)  (effective  for  fiscal  year 
1976  and  thereafter)  of  Pub.  L.  93-380 
have  amended  section  5(d)  (2)  of  Pub.  L. 
81-874  to  permit  States  to  take  into  ac¬ 
count  payments  under  Title  I  of  that 
Act  in  determining  the  relative  financial 
resources  available  to  local  educational 
agencies  and  relative  financial  need  of 
such  agencies  (notwithstanding  section 
5(d)  (2)  of  the  Act)  if  the  State  has 
in  effect  a  program  of  State  aid  for 
free  public  education  designed  to  equal¬ 
ize  expenditures  among  local  educational 
agencies  in  the  State,  but  only  in  the 
proportion  that  local  revenues  covered 
by  such  programs  are  of  total  local  rev¬ 
enues  for  education. 

As  mandated  by  the  statute,  these  reg¬ 
ulations  implement  the  amendments  to 
Pub.  L.  81-874  by  establishing  standards 
for  determining  whether  a  State  has  in 
effect  such  a  program,  by  defining  cer¬ 
tain  terms,  by  establishing  procedures  for 
determinations  pursuant  to  section  5(d) 
(3),  and  by  setting  forth  the  procedure 
for  a  hearing  regarding  such  determina¬ 
tions. 

3.  General  Rules.  Under  §  115.61 
(b)  (1)  of  the  proposed  rule,  only  a  State 
whose  program  of  State  aid  meets  the 
standards  set  forth  in  proposed  §  115.62 
may  be  excepted  from  the  operation  of 
section  5(d)  (2)  of  the  Act.  However,  such 
States  may  take  into  consideration  wily 
the  proportion  of  Pub.  L.  81-874  funds 
as  permitted  under  proposed  §  115.63.  In 
light  of  the  many  recent  cases  in  State 
courts  relative  to  the  validity  of  State 
systems  of  school  finance,  the  proposed 
rule  in  {115.61(b)(2)  states  that  no 
State  aid  program  may  qualify  under 
these  regulations  if  a  State  court  has 


ruled  that  such  program  violates  law 
and  such  final  ruling  is  not  under  appeal. 

4.  Proposed  qualifying  standards.  Sec¬ 
tion  115.62  proposes  to  establish  stand¬ 
ards  under  which  the  Commissioner  shall 
determine,  for  purposes  of  section  5(d) 
(3)  of  the  Act,  whether  a  State  has  a  pro¬ 
gram  of  State  aid  designed  to  equalize 
expenditures  among  local  educational 
agencies  within  that  State.  Such  stand¬ 
ards  have  been  developed  in  light  of  the 
legislative  history  of  section  5(d)(3)  of 
the  Act  which  indicates  that  the  Com¬ 
missioner  should  promulgate  regulations 
which  afford  only  a  limited  and  carefully 
constructed  exception  to  the  existing  rule 
under  section  5(d)  (2) . 

( Congressional  Record,  daily  edition, 
May  20,  1974,  S  8607  and  July  31,  1974, 
H  7401,  7412.)  Further  reliance  has  been 
made  upon:  House  Report  No.  93-805:  at 
pages  42-43;  Senate  Report  No.  93-763 
at  pages  55-56;  Senate  Report  No.  93- 
1026  at  pages  162-163;  and  statements  in 
the  Congressional  Record  of  March  27, 
1974  at  H  2228-2233,  May  20,  1974  at  S 
8502-8505,  8604-8608,  July  24,  1974  at 
S  13384,  and  July  31,  1974  at  II  7396, 
7401  and  7412.  The  House  Committee  on 
Education  and  Labor  print,  Public  Law 
874  and  State  Equalization  Plans  (March 
1974),  specifically  mentioned  in  House 
Report  93-805  for  this  purpose,  has  been 
used  as  a  reference  in  establishing  the 
evaluative  standards. 

Any  State  aid  program  in  effect  which 
apportions  payments  on  a  relative 
shared-cost  basis  among  local  educa¬ 
tional  agencies  in  the  State  will  be  con¬ 
sidered  an  equalization  “type”  program 
to  which  these  regulations  may  be  ap¬ 
plied.  A  test  of  the  equalization  effect  of 
the  program  in  terms  of  equalizing  ex¬ 
penditures  is  then  applied  under  5  115.62 
(b)  by  means  of  a  disparity  standard.  If 
there  is  a  disparity  of  no  more  than  20 
percentum  in  revenues  per  pupil  (or 
other  unit  of  pupil  need  used  in  the  State 
program)  available  to  the  95th  and  5th 
percentile  school  districts  (ranked  in 
order  of  revenue  per  pupil) ,  the  program 
would  be  deemed  to  qualify  under  section 
5(d)(3).  A  disparity  standard  has  been 
chosen  because  it  is  a  method  of  evaluat¬ 
ing  school  finance  programs  in  terms 
of  equalization  that  has  been  used  both 
by  the  courts  and  authorities  in  the  field 
of  school  finance,  and  because  it  is  be¬ 
lieved  that  the  phrase  “equalize  ex¬ 
penditures”  focuses  upon  the  relative 
amounts  of  funds  available  to  local  edu¬ 
cational  agencies  for  educating  the 
children  within  their  school  systems. 
“Revenue”  data,  as  well  as  “expenditure” 
data  is  used  because  revenues  generally 
reflect  the  amounts  of  funds  available  for 
expenditure  in  a  school  and  because  rev¬ 
enue  data  is  more  accessible  for  current 
fiscal  year  evaluation.  In  calculating  the 
disparity  revenues  or  expenditures  at¬ 
tributable  to  capital  outlay  or  debt  serv¬ 
ice  are  to  be  excluded.  It  is  felt  that  such 
expenditures  should  not  be  included  be¬ 
cause  Pub.  L.  81-874  is  a  current  expendi¬ 


tures  program  and  because  capital  ex¬ 
penditures  are  likely  to  fluctuate  con¬ 
siderably  from  year  to  year.  The  ex¬ 
clusion  of  the  upper  and  bottom  5  per¬ 
centile  school  districts  is  based  upon  the 
accepted  principle  of  statistical  evalua¬ 
tion  that  such  percentiles  usually  repre¬ 
sent  unique  or  noncharacteristic  situa¬ 
tions. 

An  exception  clause  in  §  115.62(c)  pro¬ 
vides  that  State  programs  which  do  not 
meet  the  above  numerical  test  may  still 
be  considered  for  the  exemption  if  cer¬ 
tain  other  conditions  are  fulfilled.  Such 
clause  then  allows  for  a  determination 
by  the  Commissioner  in  reference  to 
specified  evaluative  criteria. 

It  Is  further  provided  that,  in  applying 
the  standards  for  qualification  as  an 
equalization  program,  disparities  with 
respect  to  revenue  per  pupil  in  a  State 
which  are  attributable  to  special  educa¬ 
tion  services  shall  not  be  considered  in 
an  adverse  manner.  This  exclusive  treat¬ 
ment  of  special  education  costs  is  man¬ 
dated  by  the  statutory  amendment. 

5.  Proposed  proportionality  determi¬ 
nation.  Section  115.63  sets  forth  the 
statutory  formula  (with  examples)  for 
determining  what  proportion  local  reve¬ 
nues  under  a  State  equalization  program 
are  of  total  local  revenues  for  education. 
The  amendments  to  section  5(d)(2)  pro¬ 
hibit  a  State  from  taking  Pub.  L.  81- 
874  payments  into  account  in  excess  of 
this  proportion. 

6.  Assurances.  A  number  of  assurances 
are  required  of  both  State  and  local  ed¬ 
ucational  agencies  with  regard  to  the 
taking  into  consideration  of  Pub.  L.  81- 
874  payments  under  a  State  aid  program. 

7.  Proposed  determination  procedures. 
Provision  is  made  in  proposed  §  115.65 
for  proceedings  to  obtain  determinations 
by  the  Commissioner  under  section  5(d) 
(3)  at  the  initiation  of  an  affected  State 
or  local  educational  agency  or  at  the 
initiation  of  the  Office  of  Education. 
Where  the  State  educational  agency,  for 
example,  desires  an  authoritative  deter¬ 
mination  by  the  Commissioner  as  to 
whether  (and  the  extent  to  which)  sec¬ 
tion  5(d)  (3)  permits  it  to  take  into  con¬ 
sideration  Pub.  L.  81-874  payments  in 
determining  State  aid,  it  may  file  with 
the  Office  of  Education  a  submission 
seeking  such  determination.  Likewise, 
where  a  local  educational  agency  in  a 
State  that  does  take  into  consideration 
Pub.  L.  81-874  payments  is  adversely  af¬ 
fected  by  such  action,  it  may  seek  a  de¬ 
termination  as  to  the  status  of  such 
State  practice  under  section  5(d)  (2)  and 
5(d)(3),  The  adverse  effect  contem¬ 
plated  in  such  a  case  would  be  the  loss 
of  State  aid  monies  which  the  local 
agency  would  have  received  but  for  the 
State’s  action.  (In  such  a  situation,  the 
concerned  State  agency  would,  of  course, 
be  asked  to  respond.)  Finally,  the  Office 
of  Education  itself,  where  it  believes 
that  a  State  may  be  acting  in  noncom¬ 
pliance  with  section  5(d),  may  initiate 
proceedings  leading  to  an  appropriate 
determination.  Determinations  will  be 
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applicable  only  for  the  fiscal  years  in 
Issue. 

At  the  same  time,  the  proposed  regu¬ 
lation  would  provide  that  a  determina¬ 
tion  by  OE  that  taking  Into  considera¬ 
tion  SAFA  payments  under  section  5(d) 
(3)  is  authorized  would  not  have  to  be 
obtained  before  a  State  could  commence 
such  action.  If  it  were  done  in  compli¬ 
ance  with  section  5(d)  (3) .  For  example, 
if  a  State  has,  since  the  effective  date 
of  section  5(d)  (3) ,  been  taking  into  con¬ 
sideration  SAFA  payments  under  a  State 
equalization  program  which  qualifies 
under  section  5(d)(3)  and  the  regula¬ 
tions  thereunder  and  such  taking  into 
consideration  is  in  the  appropriate  pro¬ 
portion  for  each  local  educational 
agency  in  the  State,  the  fact  that  a  de¬ 
termination  by  the  Commissioner  with 
respect  to  the  legality  of  such  practice 
was  not  obtained  in  advance  would  not 
defeat  the  operation  of  section  5(d)(3) 
in  providing  an  exception  for  such  State 
under  section  5(d)(2).  This  proposed 
rule,  however,  would  not  preclude  the 
Commissioner  from  determining  that  a 
State  had  been  in  noncompliance  with 
section  5(d)  (2)  during  the  time  it  acted 
without  an  advance  determination. 

In  addition,  provision  is  made  for  ad¬ 
vance  consultation  with  the  Office  of  Ed¬ 
ucation  for  States  contemplating  the 
adoption  of  equalization  programs  which 
would  take  into  consideration  Pub.  L.  81- 
874  payments. 

8.  Proposed  hearing  procedures.  Pro¬ 
posed  S  115.66  establishes  what  parties 
may  request  a  hearing,  the  time  and 
place  of  hearings,  the  right  to  counsel 
for  all  parties,  the  conduct  of  the  hear¬ 
ing  and  the  procedure  for  a  final  de¬ 
cision  by  the  Commissioner.  It  further 
proposes  that  there  shall  be  no  reduction 
or  termination  of  Pub.  L.  81-874  pay¬ 
ments  prior  to  a  final  decision  and  that, 
if  a  State  found  to  be  in  noncompliance 
will  cease  and  desist  in  its  improper  ac¬ 
tion  and  will  make  appropriate  restitu¬ 
tion  to  any  local  educational  agency  ad¬ 
versely  affected  by  such  action,  there 
shall  be  no  such  reduction  or  termina¬ 
tion  of  Pub.  L.  81-874  payments. 

9.  Citations  of  legal  authority.  As  re- 
quired  by  section  431(a)  of  the  General 
Education  Provisions  Act  (20  U.S.C.  1232 

(a))  a  citation  of  the  regulations  has 
been  placed  in  parentheses  on  the  line 
following  the  text  of  the  section.  On 
occasion,  a  citation  appears  at  the  end  of 
a  subdivision  that  appears  in  that  sec¬ 
tion  above  the  citation.  When  the  cita¬ 
tion  appears  only  at  the  end  of  the  sec¬ 
tion,  it  applies  to  the  entire  section. 

10.  Opportunity  for  public  comment. 
Parties  interested  in  commenting  on  the 
published  materials,  should  submit  such 
comments  to  the  Office  of  Education,  400 
Maryland.  Avenue  SW.,  Room  2069, 
Washington,  D.C.  20202,  Attention:  Mr. 
William  Stormer. 

All  relevant  material  received  on  or 
'  before  June  2,  1975,  will  be  considered. 
Comments  and  suggestions  submitted 
in  writing  will  be  available  for  review  in 
the  above  office  between  the  hours  of  8 : 30 
a  m.  and  4  p.m.  Monday  through  Friday 
of  each  week. 


(Catalog  of  Federal  Domestic  Assistance  No. 
13.478 — School  Assistance  In  Federally  Af¬ 
fected  Areas — Maintenance  and  Operation.) 

Dated:  April  11,  1975. 

T.  H.  Bell, 

U.S.  Commissioner  of  Education. 
Approved:  April  28,  1975. 

Caspar  W.  Weinberger, 

Secretary  of  Health,  Education, 
and  Welfare. 

It  is  proposed  to  add  a  new  Subpart  G 
to  45  CFR  Part  115  to  read  as  follows: 

Subpart  G — Determinations  Under  Section 
5(d)  (2)  and  (3) 

Sec.  • 

115.60  Scope  and  purpose. 

115.61  Programs  of  State  aid  designed  to 

equalize  expenditures. 

115.62  Qualifying  programs. 

115.63  Proportion  In  which  funds  under  the 

Act  may  be  taken  Into  considera¬ 
tion. 

115.64  Assurances. 

115.65  Submission  and  consultation. 

115.66  Notice  and  opportunity  for  hearing. 

Subpart  G — Determinations  Under  Section 
5(d)  (2)  and  (3) 

§  115.60  Scope  and  purpose. 

(a)  Scope.  This  subpart  applies  to  de¬ 
terminations  pursuant  to  sections  5(d) 
(2)  and  (3)  of  the  Act  as  amended  by 
Pub.  L.  93-380. 

(b)  Purpose.  The  sole  purpose  of  the 
regulations  in  this  subpart  is  to  imple¬ 
ment  the  provisions  of  section  5(d)  (3) 
of  the  Act.  The  definitions  and  standards 
contained  herein  have  been  developed 
with  respect  to  the  particular  intent  of 
the  amendment  made  to  section  5(d)  of 
the  Act  by  sections  304(c)  and  305(a)  (2) 
of  Pub.  L.  93-380  and  should  not  be  con¬ 
strued  as  establishing  definitions  and 
standards  for  any  other  purpose. 

(20  U.S.C.  240(d)  (2)  (3);  120  Cong.  Rec.  S 
8505,  8507  (dally  ed.  May  20,  1974) ) 

§  115.61  Programs  of  State  aid  designed 
to  equalize  expenditures. 

(a)  Statutory  provisions. 

(1)  Section  5(d)(2)  of  the  Act  pro¬ 
vides  that,  except  as  provided  in  section 
5(d)(3),  no  payments  may  be  made  to 
any  local  educational  agency  within  a 
State  which  takes  into  consideration 
payments  under  section  5  of  the  Act  in 
determining  the  eligibility  of  such  agency 
for  State  aid,  or  the  amount  of  such  aid, 
with  respect  to  free  public  education  dur¬ 
ing  the  fiscal  year  of  such  payments  or 
the  preceding  fiscal  year,  or  which  makes 
aid  available  in  such  a  manner  as  to 
result  in  less  State  aid  to  such  agency 
which  is  eligible  for  payments  under  the 
Act  than  such  agency  would  receive  if 
it  were  not  so  eligible. 

(2)  Section  5(d)(3)  of  the  Act  pro¬ 
vides  that,  notwithstanding  section 
5(d)(2),  if  a  State  has  in  effect  a  pro¬ 
gram  of  State  aid  for  free  public  edu¬ 
cation  for  any  fiscal  year,  which  is  de¬ 
signed  to  equalize  expenditures  for  free 
public  education  among  the  local  educa¬ 
tional  agencies  of  that  State,  payments 
under  the  Act  may  be  taken  into  con¬ 
sideration  by  such  State  in  determining 


(i)  the  relative  financial  resources  avail¬ 
able  to  local  educational  agencies  in  that 
State  and  (11)  the  relative  financial  need 
of  such  agencies  for  the  provision  of  free 
public  education  for  children  served  by 
such  ageilcies,  subject  to  the  provisions 
in  such  section. 

(3)  For  fiscal  years  after  fiscal  year 
1975,  references  to  section  5(d)  (2)  are  to 
section  5(d)  (1)  and  references  to  section 
5(d)  (3)  are  to  section  5(d)  (2). 

(20  U.S.C.  240(d)  (2)  (3);  secs.  304(c),  305 
(a)  (2),  Pub.  L.  93-380,  88  Stat.  484) 

(b)  General  rules.  (1)  Except  as  pro¬ 
vided  in  paragraph  (b)  (2)  of  this  para¬ 
graph,  a  State  may  take  into  considera¬ 
tion  payments  under  the  Act  in  making 
the  determinations  described  in  para¬ 
graph  (a)  (2)  if  such  State  has  a  pro¬ 
gram  of  State  aid  which  qualifies  under 
§  115.62  except  that  such  payments  may 
be  taken  into  consideration  for  each  af¬ 
fected  local  educational  agency  only  in 
the  proportion  described  in  S  115.63. 

(2)  No  program  of  State  aid  may 
qualify  under  this  subpart  if  a  court  of 
that  State  has  determined  by  final  order, 
not  under  appeal,  that  such  program 
fails  to  equalize  expenditures  for  free 
public  education  among  local  educational 
agencies  within  the  State  or  otherwise 
violates  law. 

(c)  Definitions.  For  the  purposes  of 
this  subpart,  the  following  terms  shall 
have  the  meanings  indicated  below: 

(1)  “State  aid”  means  any  contribu¬ 
tion,  no  repayment  for  which  is  expected, 
which  is  made  by  a  State  to  or  on  behalf 
of  local  educational  agencies  within  the 
State  for  current  expenditures  in  the 
provision  of  free  public  education; 

(2)  “Equalize  expenditures”  means  to 
meet  the  standards  set  forth  in  §  115.62; 

(3)  “Current  expenditures”  means  the 
total  charges  incurred  for  the  benefit  of 
the  school  year,  exclusive  of  capital  out¬ 
lay  and  debt  service  for  capital  outlay; 

(4)  “Revenue”  means  an  addition  to 
assets  which  does  not  increase  any  li¬ 
ability,  does  not  represent  the  recovery 
of  an  expenditure,  does  not  represent  the 
cancellation  of  certain  liabilities  with¬ 
out  a  corresponding  increase  in  other  li¬ 
abilities  or  a  decrease  in  assets,  and  does 
not  represent  a  contribution  of  fund 
capital  in  food  service  or  pupil  activity 
funds. ' 

(20  U.S.C.  240(d)  (3)) 

§  115.62  Qualifying  programs. 

(a)  General  standard.  A  program  of 
State  aid  shall  be  deemed  to  be  a  pro¬ 
gram  of  State  aid  for  free  public  educa¬ 
tion  which  is  designed  to  equalize  ex¬ 
penditures  for  free  public  education 
among  local  educational  agencies  in  that 
State  within  the  meaning  of  section  5(d) 

(3)  of  the  Act  and  this  subpart  if  such 
program — 

( 1 )  Is  authorized  by  State  law  in  effect 
for  the  fiscal  year  for  which  the  de¬ 
termination  under  this  subpart  is  made; 

(2)  Provides  for  the  apportionment  of 
State  aid  among  local  educational  agen¬ 
cies  in  the  State  in  order  to  carry  out 
the  objectives  of  such  programs; 
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(3)  Provides  that  in  determining  the 
amount  to  be  apportioned  to  each  local 
educational  agency  in  the  State,  the 
State  win  take  into  consideration  the 
relative  financial  resources  available  to 
local  educational  agencies  in  that  State 
for  such  program;  and 

(4)  Meets  the  standard  of  paragraph 
(b)  or  (c) . 

Under  the  provisions  of  this  section, 
the  term  “equalize  expenditures”  shall 
not  be  construed  in  any  manner  adverse 
to  a  program  of  State  aid  for  free  public 
education  which  provides  for  taking  into 
consideration  the  additional  cost  of  pro¬ 
viding  free  public  education  for  parti¬ 
cular  groups  or  categories  of  pupils  in 
meeting  the  special  educational  needs  of 
such  children  as  handicapped  children, 
economically  disadvantaged,  those  who 
need  bilingual  education,  and  gifted  and 
talented  children. 

(b>  Disparity  standard.  (1)  Except  as 
provided  in  paragraph  (c) ,  a  program 
of  State  aid  described  in  paragraph  (a) 
shall  be  deemed  to  qualify  under  this  sec¬ 
tion  if,  for  the  fiscal  year  for  which  the 
determination  under  this  subpart  is 
made,  the  disparity  in  the  amount  of  cur¬ 
rent  expenditures  or  revenue  per  pupil 
among  local  educational  agencies  in  the 
State  1s  no  more  than  20  per  centum  (de¬ 
termined  after  excluding  from  a  ranking 
on  the  basis  of  current  expenditures  or 
revenue  per  pupil  the  local  agencies 
which  fall  above  the  95th  and  below  the 
5th  percentile  of  such  agencies,  in  terms 
of  the  number  of  pupils  in  attendance  in 
the  schools  of  such  agencies.) 

(2)  For  the  purposes  of  this  para¬ 
graph,  the  term  current  expenditures  or 
revenue  per  pupil  shall  be  computed  on 
the  basis  of  the  total  number  of  pupils 
enrolled  in  the  public  schools  of  the  local 
educational  agencies  of  the  State  (deter¬ 
mined  by  whatever  standard  measure¬ 
ment  of  enrollment  is  used  in  such 
State). 

(3)  If  a  program  of  State  aid  subject 
to  a  determination  under  this  subpart 
uses  a  “weighted”  pupil  or  other  unit  of 
pupil  need  in  determining  allocations  of 
State  aid  in  order  to  reflect  cost  differ¬ 
entials  associated  with  pupils  having 
special  educational  needs  (such  as  hand¬ 
icapped  children,  economically  disad¬ 
vantaged  children,  those  in  need -of  bi¬ 
lingual  education,  and  gifted  and  tal¬ 
ented  children)  and  cost  differentials 
associated  with  sparsity  or  density  of 
population,  cost  of  living,  or  special  socio¬ 
economic  characteristics,  computations 
under  this  paragraph  may  be  made  on 
the  basis  of  such  “weighted”  pupils  or 
other  units  of  pupil  need.  In  computing 
current  expenditures  or  revenue  per  pupil 
for  all  programs  other  than  those  de¬ 
scribed  in  the  preceding  sentence,  such 
computation  shall  include  all  revenues 
for  education  from  State  and  local 
sources  applied  or  contributed  for  cur¬ 
rent  expenditures  in  local  educational 
agencies  within  the  State  and  all  Federal 
funds  for  which  such  local  educational 
agencies  have  no  obligation  to  account 
to  the  Federal  government  for  the  par¬ 
ticular  use  thereof,  but  such  computation 
shall  identify  and  then  exclude  those 
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State  and  equalized  local  funds  applied 
or  contributed  outside  a  program  of  State 
aid  subject  to  this  subpart  for  the  free 
public  education  of  children  in  need  of 
special  education  services,  such  as  those 
referenced  in  the  preceding  sentence. 
Federal  funds  shall  be  included  in  such 
computations  only  to  the  extent  that  such 
funds  are  taken  into  consideration  by  a 
State  under  a  State  aid  program  con¬ 
forming  to  the  requirements  of  section 
5(d)  (3)  of  the  Act  and  the  regulations 
under  this  subpart. 

(4)  The  determination  as  to  the  dis¬ 
parity  in  current  expenditures  or  revenue 
per  pupil  shall  be  made  by  subtracting 
the  lower  current  expenditure  or  revenue 
per  pupil  figure  from  the  higher  and 
dividing  the  difference  by  the  lower 
figure.  (For  example,  if  the  per  pupil 
revenue  of  the  LEA  at  the  95th  percentile 
is  $1,000  and  the  per  pupil  revenue  of 
the  LEA  at  the  5th  percentile  is  $840,  the 
percentage  disparity  is  19%  ($1,000- 
$840=$160-f-$840) . 

(5)  Determinations  under  this  subpart 
may  be  made  (1)  on  the  basis  of  data 
for  the  preceding  fiscal  year  if  the  same 
program  was  then  in  effect,  or  (ii)  on 
the  basis  of  estimates  of  data  for  the 
fiscal  year  of  determination.  Data  sub¬ 
mitted  shall  be  the  most  currently  avail¬ 
able  and  complete  data,  whether  based 
on  revenues  or  current  expenditures. 
Estimates  submitted  by  a  State  educa¬ 
tional  agency  or  other  appropriate  State 
agency  shall  set  forth  the  assumptions 
upon  which  such  estimates  are  founded, 
shall  be  accompanied  by  an  assurance 
as  to  their  accuracy  and  shall  be  adjusted 
by  actual  data  for  the  fiscal  year  of  de¬ 
termination  as  soon  as  available  for  the 
purpose  of  verification. 

(c)  Exception  in  case  of  programs  not 
qualifying  under  paragraph  (b).  (1)  A 
State  program  which  does  not  meet  the 
requirements  of  paragraph  (b)  of  this 
section  may,  nevertheless,  qualify  under 
this  section  if  the  Commissioner  deter¬ 
mines  on  the  basis  of  information  sub¬ 
mitted  by  the  State,  that  (i)  a  decision 
not  to  apply  the  exact  disparity  standard 
specified  in  paragraph  (b)  of  this  section 
to  the  program  submitted  by  the  State 
would  be  justifiable  because  of  excep¬ 
tional  circumstances  within  the  State 
related  to  disparities  in  current  expendi¬ 
tures  or  revenue  per  pupil  for  education, 

(ii)  current  expenditures  or  revenues  for 
education  in  such  State  will  not  be  less 
equalized  if  payments  under  the  Act  are 
taken  into  consideration  under  this  sub¬ 
part  than  if  they  are  not,  and  (iii)  the 
program  meets  the  requirements  of  para¬ 
graph  (c)  (2)  of  this  section. 

(2)  A  program  of  State  aid  considered 
under  this  paragraph  shall  not  be  deter¬ 
mined  to  be  a  program  designed  to  equal¬ 
ize  expenditures  among  local  educational 
agencies  in  the  State  unless  the  Com¬ 
missioner  finds  that,  in  addition  to  meet¬ 
ing  the  requirements  of  the  preceding 
subparagraph — 

(i)  The  amount  of  the  revenue  avail¬ 
able  to  local  educational  agencies  in  the 
State  is  not  predominantly  a  function 
of  the  wealth  of  individual  local  educa¬ 
tional  agencies; 
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(ii)  Such  program  is  designed  to  en¬ 
sure  the  provision  of  financially  ade¬ 
quate  educational  programs  and  sup¬ 
portive  services  for  every  pupil  in  the 
State  who  Is  enrolled  in  public  schools; 

(iii)  In  the  determination  of  the  rela¬ 
tive  financial  need  of  local  educational 
agencies,  such  program  (a)  makes  pro¬ 
vision  for  identifying  those  pupils  with 
special  educational  needs  (such  as 
handicapped  children,  economically 
disadvantaged  children,  children  with 
limited  English-speaking  ability),  (b) 
takes  into  consideration  the  additional 
costs  of  providing  free  public  educa¬ 
tion  for  such  children  or  categories  of 
children;  and  (c)  takes  into  considera¬ 
tion  the  costs  of  providing  education 
which  might  be  associated  with  such 
factors  as  sparsity  or  density  of  popu¬ 
lation,  cost  of  living,  and  socio-eco¬ 
nomic  characteristics  of  the  local  edu¬ 
cational  agencies;  except  that  nothing 
in  this  clause  shall  be  construed  to  re¬ 
quire  any  particular  system  of  weighting 
of  pupils. 

(iv)  Such  program  involves  a  substan¬ 
tial  percentage  of  school  revenues; 

(v)  Such  program  is  designed  to  pro¬ 
vide  systems  and  procedures  for  evalu¬ 
ating  the  degree  to  which  the  program 
is  achieving  its  stated  objectives. 

(20  U.S.C.  240(d)(3);  S.  Rep.  No.  763,  93d 
Cong.,  2d  Sess.  56  (1974);  H.R.  Rep.  805,  93d 
Cong.,  2d  Sess.  42-44  (1974);  102  Cong.  Rec. 
S  8604-8607  (daily  ed.,  May  20.  1974);  Id., 
H  7401  (dally  ed.,  July  31,  1974);  Congres¬ 
sional  Research  Service,  Public  Law  874  and 
State  Equalization  Plans  30-34  (H.R.  Comm, 
on  Education  and  Labor  Print  (March  1974) ) 

§  115.63  Proportion  in  which  funds 
under  the  Act  may  be  taken  into  con¬ 
sideration. 

(a)  Provision  of  law.  Section  5(d)(3) 
(A)  (ii)  of  the  Act  provides  that  a  State 
may  consider  as  local  resources  funds 
received  under  the  Act  only  in  proportion 
to  the  share  that  local  revenues  covered 
under  a  State  equalization  program  are 
of  total  local  revenues.  Such  determina¬ 
tions  of  proportionality  shall  be  made  on 
a  case-by-case,  school  district  by  school 
district  basis,  for  each  local  educational 
agency  affected  and  not  on  the  basis  of 
a  general  rule  to  be  applied  throughout 
a  State. 

(20  U.S.C.  240(d)  (8)  (A)  (11);  S.  Rep.  No. 
1026,  93d  Cong.,  2d  Sess.,  163) 

(b)  Computation  of  proportion.  In 
computing  the  share  that  local  revenues 
covered  under  a  State  equalization  pro¬ 
gram  are  of  total  local  revenues  for  a 
local  educational  agency  with  respect  to 
a  program  qualifying  under  S  115.62,  the 
proportion  shall  be  obtained  by  dividing 
(1)  the  amount  of  local  revenues  covered 
under  the  equalization  program  by  (2) 
the  total  local  revenues  attributable  to 
current  expenditures  for  free  public  edu¬ 
cation  within  such  agency. 

(c)  Local  revenues.  For  the  purposes 
of  this  section — 

(1)  “Local  revenues  covered  under  a 
State  equalization  program”  means 
those  revenues  for  current  expenditures 
produced  within  the  boundaries  of  a 
local  educational  agency  contributed  to 
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or  taken  into  consideration  under  this 
subpart,  excluding  all  revenues  from 
State  and  Federal  sources. 

(2)  “Total  local  revenues”  means  all 
revenues  for  current  expenditures  of  a 
local  educational  agency,  including  reve¬ 
nues  for  education  programs  for  chil¬ 
dren  needing  special  services,  vocational 
education,  transportation,  and  the  like 
during  the  period  in  question  but  exclud¬ 
ing  all  revenues  from  State  and  Federal 
sources. 

(d)  Application  of  proportion  to  pay¬ 
ments  under  the  Act.  (1)  The  proportion 
established  under  this  section  for  any 
local  educational  agency  receiving  pay¬ 
ments  under  the  Act  may  be  applied  by 
a  State  to  actual  receipts  of  such  pay¬ 
ments  or  to  the  prorated  entitlements 
provided  for  under  section  5  of  the  Act 
and  §  115.24  of  this  part,  subject  to  any 
further  requirements  of  this  subpart  and 
other  law. 

(2)  Such  proportion  may  not  be  ap¬ 
plied  to  any  portion  of  a  payment  under 
the  Act  made  to  a  local  educational 
agency  on  the  basis  of  low-rent  housing 
pupils  or  handicapped  children  of  uni¬ 
formed  services  personnel  after  fiscal 
year  1975. 

(e)  Examples. 

Example  1.  State  A  has  an  equalization 
program  under  which  each  LEA  Is  guaran¬ 
teed  $900  per  pupU,  less  the  LEA  contribu¬ 
tion  based  on  a  uniform  tax  levy.  LEA  X 
contributes  $700  per  pupil  and  the  State 
contributes  the  $200  difference.  No  other  lo¬ 
cal  revenues  are  applied  to  current  expendi¬ 
tures  for  education  by  LEA  X.  The  percent¬ 
age  of  funds  under  the  Act  which  may  be 
taken  Into  consideration  by  State  A  for 
LEA  X  Is  100%.  (700/700)  If  LEA  X  receives 
$100  per  pupil  In  Pub.  L.  81-874  funds,  $100 
per  pupU  may  be  taken  Into  consideration 
by  State  A  in  determining  LEA  X’s  relative 
financial  resources  and  needs  under  the 
program.  LEA  X  is  regarded  as  contributing 
$800  and  State  A  now  contributes  the  $100 
difference. 

Example  2.  The  initial  facts  are  the  same 
as  In  Ex.  1.  except  that  LEA  X,  under  a  per¬ 
missible  additional  levy  outside  the  equaliza¬ 
tion  program,  raises  an  additional  $100  per 
pupil.  The  percentage  of  Pub.  L.  81-874  funds 
which  may  be  taken  Into  consideration  Is 
87.5%  (700/800).  If  LEA  X  receives  $100  per 
pupil  In  Pub.  L.  81-874  funds,  $87.50  per 
pupil  may  be  taken  Into  consideration.  LEA 
X  Is  now  regarded  as  contributing  $787.50 
per  pupil  under  the  program  and  State  A 
now  contributes  $112.50  per  pupil  as  the 
difference. 

Example  3.  Under  the  same  equalization 
program  as  In  Ex.  1  LEA  Y  only  contributes 
$400  per  pupil  to  the  program,  but  raises  $100 
per  pupil  outside  the  program.  The  percent¬ 
age  Is  80%  (400/500).  If  LEA  Y  receives  $100 
per  pupil  In  Pub.  L.  81-874  funds,  $80  per 
pupil  may  be  taken  Into  consideration.  LEA 
Y  is  regarded  as  contributing  $480  per  pupil 
under  the  program  and  State  A  contributes 
_  $420  as  the  difference. 

(20  U.S.C.  240(d)(3);  102  Cong.  Rec.  H7412 
(daily  ed.,  July  31, 1974)) 

§  115.64  Assurances. 

(a)  By  applicants.  Each  applicant  for 
financial  assistance  under  the  Act  shall 
set  forth  an  assurance  in  its  application 
either  (1)  that  the  State  in  which  It  is 
situated  is  not  taking  payments  to  such 


applicant  under  the  Act  into  considera¬ 
tion  with  regard  to  a  program  of  State 
aid,  or  (2)  that,  if  such  State  is  taking 
such  payments  into  consideration  with 
regard  to  its  program  of  State  aid,  the 
State  is  doing  so,  for  such  applicant,  in 
conformity  with  §  115.63  of  this  subpart. 

(b)  By  State  educational  agencies.  Each 
State  educational  agency  which  certifies 
an  application  for  financial  assistance 
under  the  Act,  as  provided  for  in  §  115.10 
of  this  part,  shall  submit  to  the  Com¬ 
missioner  an  assurance  with  such  appli¬ 
cation  either  (1)  that  such  State  is  not 
taking  payments  under  the  Act  into  con¬ 
sideration  with  regard  to  a  program  of 
State  aid,  or  (2)  that  such  State  is  taking 
such  payments  into  consideration  with 
regard  to  a  program  of  State  aid  in  con¬ 
formity  with  section  5(d)(3)  of  the  Act 
and  this  subpart. 

(c)  State  guarantee  of  payments.  Any 
State  which  does  take  payments  under 
the  Act  into  consideration  with  regard 
to  its  program  of  State  aid  shall  submit 
an  adequate  assurance  with  every  appli¬ 
cation  that  it  certifies  for  financial  as¬ 
sistance  under  the  Act  in  accordance 
with  §  115.10  of  this  part,  that  the  State 
will  pay  to  any  local  educational  agency 
whose  payments  under  the  Act  have  been 
or  will  be  taken  into  consideration  with 
regard  to  such  program,  the  full  amount 
of  such  payments  taken  into  considera¬ 
tion  but  not  in  fact  received  by  such 
agency  by  the  time  of  final  payment  un¬ 
der  the  Act  for  the  fiscal  year  of  deter¬ 
mination.  Such  assurance  shall  also  con¬ 
stitute  a  part  of  any  submission  for 
determination  made  by  a  State  under 
§  115.65  of  this  subpart. 

(d)  Failure  to  provide  assurances.  A 
failure  on  the  part  of  any  local  or  State 
educational  agency  to  set  forth  the  as¬ 
surances  required  by  this  section  shall 
constitute  sufficient  cause  for  an  initia¬ 
tion  of  proceedings  by  the  Commissioner, 
as  provided  for  in  §  115.65  of  this  subpart, 
but  shall  not  result  in  a  suspension  or 
termination  of  payments  under  the  Act 
with  respect  to  such  agencies  prior  to  the 
rendering  of  a  final  decision  under  this 
subpart. 

(20  U.S.C.  240(d)  (2)  (3);  S.  Rep.  No.  1026, 
93d  Cong.,  2d  Sess.  163  (1974) ) 

§  115.65  Submission  and  consultation. 

(a)  Initiation.  (1)  A  proceeding  under 
this  subpart  leading  to  a  determination 
by  the  Commissioner  as  to  whether,  or 
the  extent  to  which  a  State  may  take 
into  consideration  payments  under  the 
Act  in  determining  relative  financial  re¬ 
sources  or  need  under  a  program  of  State 
aid  may  be  initiated  (i)  by  the  State  edu¬ 
cational  agency  or  other  appropriate 
agency  of  the  State:  (ii)  by  a  local  edu¬ 
cational  agency  which  is  or  would  be 
adversely  affected  by  such  taking  into 
consideration;  or  (iii)  by  the  Commis¬ 
sioner,  if  he  has  reason  to  believe  that 
such  taking  into  consideration  is  in  vio¬ 
lation  of  section  5(d)  (2)  of  the  Act  and 
that  payments  to  local  educational  agen¬ 
cies  in  the  State  should  therefore  be 
terminated  under  section  5(d)  (2)  of  the 
Act. 


(2)  Nothing  in  this  subpart  shall  be 
construed  to  prohibit  a  State  which  has 
not  obtained  a  prior  determination  from 
the  Commissioner  under  this  subpart 
from  taking  into  consideration  payments 
under  the  Act  as  provided  for  in  section 
5(d)  (3)  of  the  Act  if  such  action  is  in 
conformity  with  §§  115.62  and  115.63  of 
this  subpart. 

(20  U.S.C.  240(d)(3);  H.R.  Rep.  No.  805.  93d 
Cong.,  2d  Sess,  42-43  ( 1974) ) 

(b)  Submission.  (1)A  submission  by  a 
State  or  local  educational  agency  under 
this  section  shall  be  made  upon  such 
forms  as  may  be  furnished  by  the  Com¬ 
missioner  containing  such  information 
and  assurances  as  may  be  required  by 
him  in  order  to  carry  out  his  functions 
under  the  Act  and  this  subpart. 

(2)  A  State  educational  agency  in  any 
such  submission  shall  (i)  demonstrate 
how  its  program  of  State  aid  comports 
with  the  criteria  and  standards  in  §  115. 
62  and  (ii)  indicate  for  each  local  edu¬ 
cational  agency  receiving  funds  under 
the  Act  the  proportion  of  such  funds 
which  will  be  taken  into  consideration  in 
accordance  with  §  115.63. 

(3)  A  local  educational  agency  shall 
in  such  submission  demonstrate  how  it 
is  affected  by  the  action  of  the  State 
which  is  the  subject  of  such  submission 
and  the  applicability  of  the  standards 
set  forth  in  this  subpart  to  such  action. 

(4)  Whenever  the  Commissioner  ini¬ 
tiates  a  proceeding  under  this  subpart, 
the  Commissioner  may  request  from  a 
State  the  data  deemed  necessary  to  make 
a  determination  under  this  subpart.  A 
failure  on  the  part  of  a  State  to  comply 
with  such  request  within  a  reasonable 
period  of  time  shall  result  in  a  summary 
determination  by  the  Commissioner  that 
the  program  of  State  aid  of  such  State 
does  not  comport  with  the  regulations 
under  this  subpart. 

(c)  Advance  consultation.  States  shall 
be  afforded  an  opportunity  upon  request 
to  consult  with  the  Office  of  Education 
regarding  the  possible  application  of  the 
requirements  of  this  subpart  to  relevant 
proposed  legislation  (such  as  legislation 
providing  for  taking  into  account  funds 
under  the  Act  in  determining  the 
amount  of  State  aid)  prior  to  the  adop¬ 
tion  of  such  legislation. 

(20  J.S.C.  240(d)  (2)  (3) ) 

§  115.66  Nolice  and  opportunity  for 
hearing. 

(a)  General  requirements.  Reason¬ 
able  notice  of  a  determination  under  this 
subpart  and  opportunity  for  a  hearing 
with  respect  thereto  shall  be  afforded 
any  State  educational  agency  or  local 
educational  agency  adversely  affected  by 
such  determination.  Such  notice  and  op¬ 
portunity  shall  be  afforded,  and  such 
hearing  (if  requested)  shall  take  place 
prior  to  the  implementation  by  the  Com¬ 
missioner  of  any  such  determination. 
Such  notice  shall  set  forth  the  reasons 
for  the  determination  in  sufficent  detail 
to  enable  such  agencies  to  respond. 
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(b)  Requests  for  hearing.  (1)A  State 
or  local  educational  agency  which  is  ad¬ 
versely  affected  by  a  determination 
under  section  5(d)  (2)  (3)  of  the  Act  and 
this  subpart  and  which  desires  a  hear¬ 
ing  regarding  such  determination  shall 
submit  a  written  request  for  such  a 
hearing  within  30  days  after  appro¬ 
priate  notice  to  such  agency.  The  time 
within  which  such  a  request  must  be 
filed  will  not  be  extended  unless  the  time 
for  filing  such  request  is  extended  in 
writing  by  the  Commissioner  or  his 
designee  at  the  time  notice  of  the  deter¬ 
mination  is  given. 

(2)  A  request  for  a  hearing  in  accord¬ 
ance  with  this  section  must  specify  the 
issues  of  fact  and  law  to  be  considered. 
Where  the  requesting  party  is  not  a 
State  educational  agency,  a  copy  of  such 
request  shall  be  furnished  to  the  ap¬ 
propriate  State  educational  agency  by 
such  party. 

(c)  Time  and  place  of  hearing.  The 
hearing  shall  be  held  at  a  time  and  place 
fixed  by  the  Commissioner  or  his  desig¬ 
nee  (with  due  regard  to  the  mutual  con¬ 
venience  of  the  parties) . 

(d)  Counsel.  In  all  proceedings  under 
this  section,  all  parties  shall  have  the 
right  to  be  represented  by  counsel. 

(e)  Proceedings.  The  Commissioner 
may  refer  the  matter  in  controversy  to 
a  hearing  officer  or  to  a  hearing  panel 
designated  by  the  Commissioner  for  such 
purpose.  Such  hearing  officers  or  hear¬ 
ing  panel  may  consist  of  or  Include  per¬ 
sons  who  are  employees  of  the  Depart¬ 
ment,  employees  of  other  Federal  de¬ 
partments  and  agencies,  and  persons 
who  are  not  such  employees. 


(f)  Procedural  rules.  (1)  If  in  the  opin¬ 
ion  of  the  hearing  officer  or  panel  no 
dispute  exists  as  to  a  material  fact  the 
resolution  of  which  would  be  materially 
assisted  by  oral  testimony,  the  hearing 
officer  or  panel  shall  take  appropriate 
steps  to  afford  each  party  to  the  pro¬ 
ceeding  an  opportunity  for  presenting 
his  case  at  the  option  of  the  hearing  offi¬ 
cer  or  panel  (1)  in  whole  or  in  part  in 
writing  or  (ii)  in  an  informal  confer¬ 
ence  which  shall  afford  each  party  suffi¬ 
cient  notice  of  the  issues  to  be  con¬ 
sidered  (where  such  notice  has  not 
previously  been  afforded) . 

(2)  With  respect  to  hearings  involv¬ 
ing  a  dispute  as  to  a  material  fact  the 
resolution  of  which  would  be  materially 
assisted  by  oral  testimony,  the  hearing 
officer  or  panel  shall  afford  each  party, 
in  addition  to  provisions  required  by 
paragraph  (f)(1)  (ii)  of  this  paragraph, 
the  following: 

(i)  An  opportunity  for  a  record  of  the 
proceedings: 

(ii)  An  opportunity  to  present  wit¬ 
nesses  on  the  party’s  behalf:  and 

(ill)  An  opportunity  to  cross-examine 
other  witnesses  either  orally  or  through 
written  interrogatories. 

(g)  Decisions.  When  a  hearing  officer 
or  panel  is  designated  to  consider  the 
matter,  such  officer  or  panel  shall  make 
an  initial  decision  based  upon  written 
findings,  which  shall  be  forwarded  to  the 
Commissioner,  who  may,  by  appropriate 
notification  to  the  parties,  determine  to 
review  it  or  certify  it  as  the  final  deci¬ 
sion  of  the  Commissioner  without  further 
proceedings.  Written  notice  of  the  ini¬ 
tial  decision  shall  be  sent  to  all  parties. 
In  any  case  in  which  the  Commissioner 


modifies  or  reverses  the  initial  decision, 
such  action  shall  be  accompanied  by  a 
written  statement  of  the  grounds  for  such 
reversal  or  modification.  Notice  of  the 
final  decision  of  the  Commissioner  shall 
be  served  upon  all  parties  to  the  hear¬ 
ing,  the  hearing  panel  and  any  local  ed¬ 
ucational  agency  which  may  be  adversely 
affected  thereby. 

(h)  Effect  on  payments.  (1)  Subject 
to  the  provisions  of  subparagraph  (a) 
when  an  appropriate  request  for  a  hear¬ 
ing  under  this  section  has  been  made, 
payments  to  a  local  educational  agency 
under  the  Act  shall  not  be  reduced  or 
terminated  by  the  Commissioner  by  vir¬ 
tue  of  the  operation  of  section  5(d)  (2) 
of  the  Act  until  a  final  decision  with  re¬ 
spect  to  the  matter  in  controversy  has 
been  made  under  this  subpart. 

(2)  If  a  State  has  been  finally  deter¬ 
mined,  after  notice  and  opportunity  for 
hearing,  to  have  been  taking  into  con¬ 
sideration  payments  under  the  Act  with 
respect  to  a  program  of  State  aid  in  vio¬ 
lation  of  sections  5(d)  (2)  and  (3)  of 
that  Act,  the  Commissioner  shall  termi¬ 
nate  payments  under  the  Act  to  all  local 
educational  agencies  in  that  State  unless 
such  State  agency  provides  satisfactory 
assurances  that  It  will  restore  to  all 
affected  local  agencies  all  amounts  which 
were  taken  into  account  in  determining 
State  aid  for  such  agencies  in  excess  of 
the  amount  permitted  under  sections 
5(d)  (2)  and  (3)  of  the  Act  and  that  it 
will  thereafter  take  into  account  only 
such  amounts  as  are  permitted  under  the 
Act  and  this  subpart. 

(20  U.S.C.  240(d)  (2)  (3);  8.  Rep.  No.  1026, 
93d  Cong.,  2d  Sess.  163  (1974) ) 
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